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3. Custom ob Usage — Question for jury. Whether a custom or usage exists is 
a question of fact to be determined by the jury under proper instructions from the 
court, whenever there is any evidence tending to prove it, although the evidence 
be conflicting or there be a diversity of opinion as to its extent or character. 

4. Sale op Wipe's Land— JFAo to pay charges for selling. A real estate agent 
employed by a husband and wife to sell the wife's land is not entitled to recover 
compensation therefor of the husband in the absence of an agreement on his part 
to pay the same. 

5. Instructions — Statute of limitations. Where the statute of limitations has 
been pleaded by a defendant an instruction which tells the jury when the statute 
begins to run, what evidence they may consider, and on whom is the burden of 
proof, but fails to tell them that the plaintiff cannot recover if his cause of action 
did not accrue within the statutory period prior to the institution of the suit, is 
erroneous because misleading. 

6. Instructions — Ignoring all evidence on one side of case. Instructions are 
properly refused which entirely ignore all the evidence on one side of the case 
which tends to prove that view of the case. 

7. Custom or Usage — Knowledge of — Notoriety and generality of. Where re- 
covery is sought of a defendant in consequence of a custom or usage to pay a fixed 
rate for certain services, it is not necessary to prove that the defendant knew of, or 
acquiesced in, the custom or usage. If the evidence shows an established custom 
or usage on the subject, certain, uniform, general and notorious at the place where 
the parties lived and did business, there would arise at least a prima facie pre- 
sumption that the defendant knew of it and intended to be bound by it. 

8. Instructions — Evidence to support. When there is evidence tending to 
prove a particular view of the case, and an instruction is asked which correctly 
propounds the law on that view of the evidence, it should be given. 

9. Pleading — Verdict responsive to issues. In an action of assumpsit where the 
pleas are non-assumpsit and the statute of limitations, a general verdict for the 
plaintiff fixing the amount of his damages is responsive to all the issues made by 
the pleadings. 

Hicks, Trustee, v. Roanoke Brick Co. and Others. — Decided 
at Wytheville, July 1, 1807.— Riely, J : 

1. Court op Appeals — Jurisdiction — Amount in controversy. The amounts da- 
creed against the appellant is the amount in controversy as to him and not the 
several amounts decreed in favor of the appellees. If the aggregate of the sums 
decreed against the appellant exceeds $500, this court has jurisdiction, although 
the amount decreed to no one of the appellees amounts to $500. 

2. Appeals. — Dismsssal for failure to give bond — Effect. The dismission of an 
appeal for failure to give the appeal bond operates an affirmance of the decree of 
the lower court, without any consideration of it by this court. 

3. Equitable Assignments — What constitutes. The mere promise of the as- 
signee of a fund not in hand that he will, when and as he receives the fund, pay 
a debt of the assignor does not give an equitable lien on the fund nor operate as 
an equitable assignment of it. To constitute an equitable assignment there must 
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be an assignment of the fund, or some definite portion of it, or an order on the 
person owing the money to the drawer, or holding funds belonging to him, so that 
the person owing the debt or holding the fund on which the order is drawn can 
safely pay the order, and is compellable to do so though forbidden by the drawer. 

4. Mechanics' Lien — Public buildings. A mechanics' lien cannot be claimed 
against public buildings erected by the State, or cities, or counties, for public pur- 
poses. 

5. Liens — Furnishing materials for public buildings. Furnishing materials to be 
used by a contractor in the erection of a public improvement for a city, which 
materials are so used, does not give any lien on the fund due by the city to the 
contractor. 

6. Writ of Fieri Facias — Lien on property not capable of being levied — Per- 
centage due a contractor. — A writ of fieri facias against a contractor is a lien upon 
the amount due him by a city for work done between the date the writ was placed 
in the hands of an officer to be executed and the return day of the writ, although 
the amount be a per cent, of the contract price reserved as security for the comple- 
tion of the work, and is not payable until the work is completed. If the work is 
subsequently completed the lien may be enforced. 



Harman v. Stearnes. — Decided at Wytheville, July 8, 1897. Re- 
hearing July 22, 1897.— Keith, P : 

1. Foreign Judgments — Bankruptcy proceeding — Considered as a whole — Col- 
lateral attack. The record of the proceedings of a district court of the United 
States showing that a commission in bankruptcy made in 1801 was vacated in 1830 
must be read as one entire and connected suit, and is admissible in evidence in the 
courts of this State to show that the adjudication in bankruptcy should be disre- 
garded. The judgment of that court cannot be attacked collaterally. 

2. Deeds op Release — How far effectual — Grantor not in possession. Under the 
provisions of sec. 2439 of the Code a release deed is effectual to convey all the 
right, title, and interest of the grantor in the premises released, whether he were at 
the time in the possession of the premises or not. 

3. Deeds — Recitals — Grantor a widow. The recital in a deed made in 1851 that 
the grantor therein is a widow will be accepted as true in the absence of evidence 
to the contrary, although it appears from a will under which she claims title that 
she was a married woman in the year 1804. 

4. Deeds by Commissioner op Court — Departure from directions — Subsequent 
confirmation by court. Although a deed made by commissioners of a court is not 
in exact accordance with the directions of the court, yet it is immaterial where it 
appears that they reported their action to the court and it confirmed the deed. 

5. Delinquent Lands — Redemption — Certificate of auditor as to payments — Pre- 
sumption as to who redeemed. The certificate of the auditor of public accounts 
showing the payment of money for the redemption of lands returned delinquent 
for the non-payment of taxes for the years 1796, 1797 and 1798 is admissible in 
evidence as tending to show redemption of the land from forfeiture, and the fact 
of the payment and the receipt of the money by the Commonwealth, in the ab- 



